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Shared Responsibility

Decision Ensures That No One Owner of Contaminated Land
Will Be Left to Bear Full Burden




8y Thomas W. Casparlan

erty forced to pay environmental cleanup

costs of contamination they did not cause,
the 9th U.S. Circuit Court of Appeals recently
held that parties that owned the property in the
interim between the initial disposal of hazardous
materials and the present may also b& Jidble
Carsym Harbor Village Lid v Upocal Comp., 227
E3d 1196 (9th Cir. 2000). -

In a major victory for current owners of prop-

In a decision now being cohsidered for en'

banc review by the 9th Circuit, and potentially to
be reviewed by the U.S. Supreme Courtdue to a
split among the circuils, the court held that
active human participation in the release of haz
ardous substances is not an
essential element for a “dispos-
al” to ocecur under the Compre-
hensive Envirenmental
Response, Compensation and
Liability Act, 42 U.5.C. Section
9601 et seq.

As a result, property owners
forced © pay the costs of conta:
mination removal and remedia
tion merely because they own
the property when enforoement

reach is

United States u Monsanto, 858 F2d 160 (4th Ci.
1938).

Moreover, to the extent issues of “fauXt” are or
shouid be relevant 10 CERCLA lability, the level
of culpability of an owner during a pericd of pas
sive migration is 3 least equal to that of an inno-
cent current owner. In fact, a prior owner’s cuk
pability is far greater if it knew or should have
known that contamination was present and
spreading. Yet if “disposal” did pot include the

passive migration of hazardgus sul stances,. .

such prior owners would be immune.
Furthermore, the prior owner at the: time of
active disposal would be potentially responsible
even ¥ it dil not tn any way cause or even have
knowledge of the disposal, but a later owner

of suckt substances, at least during landfill exca-
vation 5. See Tanglewood East Homeowners u
Charles-Thomas Inc., 849 F2d 1568 (5th Cir.
1988) 2 see also Umited States u Fleet Factors
Corp., 821 F Supp. 707 (8.D. Ga. 1993) ("dispos
a” not limited to iniial introducton of hazardous
materal onto property); Pantry Inc. u

Foods Inc, 796 E Supp. 1171 (8.D. Ind. 1992)
(same=), : :

. Thex view of therdth; Sthand Sth Circuits.is

consisstent wigh the broad reach CERCLA was
desigred to have, 4s well as with the established
princigole that remexdial statutes are o be broadly
construed 1o effect their salutary purposes.
In arriving at its holding, the 9th Circuit relied
primaxily on the plain meaning of the words of
the statute. CERCLA incorpo-
rates the definition of “disposal”

if CERCLA's broad

eserved can Congress’
intent be implemented so that liabili-
ty may be properly apportioned.

found in the Resource Conserva-
tion and Recovery Act, 42 USC.
Section 6903(3), as “the dis-
charge, deposit, injection, durmp-
ing, spilling, Jeaking or pladng”
of hazardous materials.

Carson Harbor notes that at least
three of the listed terms have
well-recognized passive mean-

is initiated may seek contribu-
tion from prior owners who similarly did not
actively cause the contamination.

Although the decision has been aiticized as
unfair and inconsistent, Carson Harbor is in fact
truer 10 the basic principles underiying CER-
CLA, better supported by the language of that
statute and more fair than the alternative inter-
pretation.

in Carson Harbor, the court found that the
“passive migration” of hazardous substances
constitutes a “disposal” for purposes of a former
owner’s lability under CERCLA. In other words,
an owner of property during a period in which
prior contamination spreads or causes greater
tiarm may be held responsible along with the
current owner and the owner of the property
when the contamination first occurred.

Critics of the opinion have relied on the con
tention that a primary underlying principle of
CERCLA is that the "polluter” should pay, a
comment that only begs the question. More
important and to the contrary, however, CER-
CLA “generally imposes strict lability on owners
and operators of facilities at which hazardous
substances were disposed” withou! regard 1o
the conduct of the owner. 3550 Stevens (Creek
Ass'n v Barclays Bank of Cal., 915 F24 1355 (9th
Cir. 1990).

Congress enacted CERCLA to “provide for
Lability, compensation, cleanup and emergency
response for hazardous substances released
into the environment and the cleanup of inactive
hazardous waste disposal sites.” Pub, L. No. 9%
510, 94 Stat. 2767 (1980). As Carson Harbor
notes, a strict-iability regime was imposed in
place of raditional causation requirements in
order to (reate a mechanism for prompt cleanup
where many directly respoasible parties are
insokvent or no longer exist

Accordingly, one who owns property when
the hazardous substance is first introduced is
liable irrespective of radiional elements of tort
liability, as are current owners who may have
purchased the property long after the initial
introduction of hazardous materials. See, e.g.,

Thomas W. Casparian practices real estate
triat and appeilate tigation at Gilchrist &
Rutter. The firm successfully argued Carson
Harborin the 9th Circudt.

with full knowledge of the spreading contamina
tion would be immune merely because it pur-
chased the property after its initial introduction.

As the court observed, Congress certainly
did not intend such an irrational distinction
between prior owners. One commentator has
suggested that prior owners be held labie only if
there was an intentional failure 1o act. However,
there is no support {or such a distinction n the
language or intent of CERCLA

Ithough & does not justify or explain the

irrational distinction found by some

courts between prior owners, it has
nonetheless heen suggested that a distinction
between a current owner and an owner of prop-
erty during a period of passive migration is ratio-
nal because the current owner will receive a
beneft from the cleanup of its property. Yet, any
“benefit” arising from being held Lable under
CERCLA is questionable at best, especially
where the cost of cleanup is ofien higher than
the value of the property tself.

Lack of involvement in disposal and any bene-
fits obtained by cleanup are equitable factors a
court can consider when allocating Liability. 42
U.S.LC. Section 96130 (1). Only if all of the ownr
ers from the time of the first disposal o the pre-
sent are potentally responsible parties, howev-
er, may a court have before it all partes with
which w balance the equities of culpability and
benefi.

Despite the clear inequity in failing 10 inter-
pret passive migration as “disposal,” three cir-
cuits have done exactly that. See United States v
153G Acres of Land, 204 34 638 (6th Cir. 2000,
ABBD Indus Sw. Inc. u Prime Technology Inc.,
120 F3d 351 (2nd Cir. 1997); United States u
CDMG Reaity Co., 96 £3d 706 (3rd Cir. 1996).

The view of those drcuits has been mislead-
ingly labeled the majority view. However, not
only does the 9th Circuit join the 4th Cirauit in
finding that “disposal” includes passive migrs
tion {see Nurad Inc. u William Hooper & Sons
Co., 966 F2d 837 (4th Cir. 1992)), but the 5th
Circuit, although it has not directly considered
the issue of passive migration, also has held that
disposal should not be limited solely 1o the initial
introduction of hazardous substances onto the
property but shoukd be read broadly w include
the subsequent movement, dispersal or release

ings: "spill,” “leak” and the par-
ticularly broad “discharge.” A
requir-ement of active human participation as a
prere-quisite to liability would deprive these
wordss of their passive element, Furthermore,
do so» would be inconsistent with CERCLA's
strict- Liability emphasis.

A rejection of passive-migration liability would
place the burden of cleanup in the hands of a
curre it owner merely because of the happen-
stanc e that hazardous materials were discow
ered after its purchase rather then before. In
many cases, the eatire burden and cost would
be barrne by the current owner alone. Not only
have snany active polluters long since ceased to
exist,. a current vwner would be forced to pinr
point at what precise instance a leakage of
dump»ing had taken place in order even to deter-
mine who owned the property at the time of ini
tial di sposal

As the 4th Circult correctly noted, “Congress
knew- of the synergistic and migrator y capacities
of leacing chemical waste, and the technological
infea sibility of tracing improperly disposed
wastex to its source, ... To require a plaintiff
undex CERCLA to ‘fingerprint’ waste is 1o evis-
cerate the stawute.” Nurad (quoling United
Statess u Wade, 577 F. Supp 1326 (E.D. Pa. 1983)).

In order that hazardous substances be
promaptly cleaned up without draining public
fundss, Congress clearly rejected a causation-
basecd lLiability framework when drafting CER-
CLA. lts intent was to draw within its broad
reacha all potentally responsible parties, leaving
the bwrden on cach party to establish any of the
affirianative defenses provided within CERCLA
orto prove that equity requires that # bear very
litle €3 no responsibility for the contamination.

Only f CERCLA's broad reach is preserved
can (Congress' intent be unplemented to bring
forwzard all parties with potential responsibiiity
s0 th 3t liability may be properly apportioned and
so that resort 1o the Hazardous Substance
Supe=rfund be avoided or minimized.

Byr interpreting “disposal” to include within its
meaxing the passive migration of hazardous
substances, Carsen Harbor ensures that no
partyw connecied o the contamination by owner-
ship of the property escapes its responsibility for
the ¢ourrent state of the property and that no
owne=r is left to bear the full burden and cost of
remeadiadon due merely 10 the happenstance of
Wnog,



